
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



646 VIRGINIA LAW REGISTER. [Jan., 

remains, having been removed, like those of Marshall, to Richmond, 
were interred in Hollywood. 

And not in Hollywood, not in the royal acre of Westminster, lies 
dust more learned, more knightly, more gentle or more guiltless. 

John Selden. 

Washington, D. C. 



THE BICYCLE IN COURT. 



So recent has been the introduction of the modern bicycle that in 
the Century Dictionary a bicycle is still defined as a two-wheeled ma- 
chine, one wheel of which is of great size, and propelled by pedals at- 
tached to the axle of the large wheel — a definition which would hardly 
be acceptable to a believer in the modern "safety." 

But whatever its shape, the bicycle has presented to the courts some 
new questions, which, however, have been solved without difficulty, 
and with a unanimity rather unusual in the early decisions on a new 
and novel question. 

When the bicycle was first brought to the notice of the courts they 
were inclined to regard it as a toy or scientific plaything, and not of 
sufficient importance to be considered when its use interfered with the 
general public convenience. Thus restrictions as to its use were upheld 
on the ground that a bicycle was often a public nuisance. But as the 
bicycle passed into the sphere of general use, it could no longer be re- 
garded as a nuisance, and the former positions of the courts were aban- 
doned, and the rights of the bicycle rider recognized and enforced; and 
at the same time his liability under statutes and ordinances passed be- 
fore the introduction of the bicycle clearly defined. 

There have as yet been but few decisions in the higher courts on the 
rights and liabilities of bicyclists, but several important principles have 
been laid down. 

Is a Bicycle a Carriage f — The courts have been frequently confronted 
with the question as to whether a bicycle or tricycle can be considered 
a carriage, so as to come within the statutory provisions regarding the 
use and management of vehicles. The officials of the Treasury De- 
partment at Washington have not hesitated to subject bicycles to the 
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duties imposed on carriages, and have held that bicycles cannot be con- 
sidered as personal effects. 1 

The earliest case is that of Taylor v. Goodwin* where the question 
arose under a statute forbidding fast driving on a highway. The de- 
fendant had been indicted for riding his bicycle on the road in question 
at a very rapid rate, but the objection was made that he did not come 
within the provisions of the statute. It was contended that a bicycle 
is not a carriage, and cannot be driven in the ordinary sense of the 
term. Bicycles were unknown when the act was passed, and it was 
argued that the mere fact of a bicycle having wheels did not make 
such a machine a carriage. The court in affirming the judgment of 
conviction said : "I think the word ' carriage ' is large enough to in- 
clude a machine such as a bicycle, which carries the person who gets 
upon it; and I think that such a person may be said to drive it. He 
guides as well as propels it, and may be said to drive it as an engineer 
may be said to drive an engine. The furious driving of a bicycle is 
clearly within the meaning of the statute, and it seems to me within 
the meaning of the words, giving them a reasonable construction." 

But the doctrine here laid down was somewhat modified in the case 
of Williams v. Ellis.* A turnpike act imposed a toll on certain kinds 
of carriages— enumerating them — and on ' ' every carriage of whatever 
description and for whatever purpose, which shall be drawn or impelled, 
or set or kept in motion by steam or other power or agency." The 
toll was held illegal on the ground that ' ' the carriages here referred to 
must be carriages ejusdem generis with the carriages previously specified. 
The learned judge considered the purpose of the turnpike act, and 
distinguished it from the purpose of the act in Taylor v. Goodwin, thus 
reconciling the cases. 

Parkyns v. Preish* does not bear directly on the question under dis- 
cussion, but it was there held that a bicycle with a small steam motor 
by which it could be propelled, but which did not emit any steam or 
smoke, came within the provisions subjecting to certain regulations 
' ' every locomotive propelled by steam, or any other than animal power 
on any turnpike road or public highway." It was so held, although 
the act was passed before the invention of bicycles. 

In State v. Collins,* in an action for damages resulting from a col- 
lision between a bicycle and a wagon, by reason of the failure of the 

1 Adams' 0. S. Tariff (1890), p. 99. * 7 Q,. B. Div. 313. 

* 40 Q. B. Dlv. 228. 5 16 R. I. 371 ; 17 AtL Rep. 131; 3 Law 

» 5 Q,. B. Div. 175. Rep. Ann. 394. 
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latter to turn seasonably to the right, as required by statute, the court 
held a bicycle to be a vehicle, and entitled to the rights of a carriage 
or wagon. ' ' The word vehicle, ' ' said the Judge, ' ' is certainly broad 
enough to include any machine which is used and driven on the trav- 
elled part of the highway for the purpose of conveyance upon the 
highway." 

Again, in Mercer v. Corbin, 1 decided in 1888, a bicycle was held to 
be a vehicle within the scope of a statute forbidding riding or driving 
on sidewalks. 

A late case is that of Thompson v. Dodge 2 (October, 1894), Where 
it was held in very emphatic language that a bicycle was a vehicle, 
and the riding or driving of one upon a public highway was not un- 
lawful, and, in the language of the learned Judge, "they cannot be 
banished because they were not ancient vehicles, and used in the Garden 
of Eden by Adam and Eve." 

In Commonwealth v. Forrest (Pa. )* it is held that under a statute 
providing that any person who shall willfully "ride or drive any horse 
or any other animal ' ' on certain sidewalks, taken in connection with 
another act providing that bicyclists shall be subject to the same re- 
strictions as are imposed on persons using carriages drawn by horses, 
a person riding a bicycle on such sidewalks is guilty of a violation of 
the act. A driver of a carriage and a rider of a bicycle have the 
same rights and are subject to the same restrictions and penalties. 

How Far May the Use of Bicycles be Restricted t — It has been held 
that reasonable restrictions may be put upon the indiscriminate use of 
bicycles in public places. 

In State v. Yopp,* a statute forbidding anyone "to use upon the road 
of" a particular turnpike company "a bicycle or tricycle, or other 
non-horse vehicle, without the express permission of the superintendent ' * 
of the road, was upheld. The defendant, in an indictment against 
him, contended that such statute deprived him of the use of his prop- 
erty, when such use was not injurious to others. The court held, however, 
that he was not deprived of the use of his property; that he might have 
gone another way, or at another time, with the permission of the superin- 
tendent; and that, in any case, he had no right to use his bicycle at 
the peril of other people. As the decision in this case was based 

» J17 Ind. 450; 20 N. E. Bep. 182; 10 Am. 8 32 Atl. Rep. 652. 

St, Bep. 76. « 97 N. C. 477: 2 S. E. Bep. 4S8: 2 Am. 

» 60 N. W. Rep. 545, St. Bep. 305. 
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primarily on the ground that "no man has a right to use his property 
so as to produce a nuisance, or to have property which is a nuisance 
where it may be situate," the case would now have but little weight, 
unless a bicycle were held to be a nuisance, which, in the face of its 
general use, is scarcely probable. 

In Tivilley v. Perkins 1 it was adjudged that a rule forbidding per- 
sons to ride bicycles across a bridge was authorized under a statute 
giving commissioners power to make rules and regulations for the use 
of such bridge. The rider was not deprived of the use of his property, 
as he might dismount while crossing the bridge, and such a regulation 
is not unreasonable. 

The case of Mercer v. Cor bin, 2 which is a leading one on bicycle 
law, is authority for a dictum, to the effect that an ordinance forbid- 
ding the use of a road by bicyclists, is void as depriving citizens of 
the use of a public highway by a new but now ordinary mode of trav- 
elling. This case also decides that a defendant is liable for riding his 
bicycle on a sidewalk under an ordinance forbidding riding and driving 
on sidewalks. 

The New York Park Commissioners, who have authority to provide 
for the direction and management of the parks in the city, have power 
to pass an ordinance that no bicycle or tricycle shall be used therein, 
and such an ordinance has been upheld in a bicycle case.' 

The case of Swift v. City of Topeka 4 was decided upon a side issue 
in the interpretation of an ordinance. The learned judge, however, 
in his opinion remarks, that if the ordinance meant to forbid the use 
of a roadway — in distinction from footway — over a bridge by bicycles, 
it was void, as depriving citizens of the use of a public highway, when 
they were following one oi the new but now ordinary modes of travel. 

IAability for Frightening Horses. — It may be regarded as a settled 
principle that the rider of a bicycle is not liable for injury caused by 
horses becoming frightened while passing him upon the road. 

In Holland v. Bartch 5 the learned judge remarked that the use of 
a bicycle is no more unlawful because it tends to frighten horses than 
that of a locomotive for the same reason, and that no recovery could 
be had under such circumstances. In this case the Court further held 

1 (Md.) 26 Atl. Rep. 286. « 43 Kan. 671 ; 16 Am. St. Rep. 307 ; 23 

2 117 Ind. 450 ; 20 N. E. Rep. 132; 10 Am. Pac. Rep. 1075 ; 8 Law Rep. Ann. 772. 

St. Rep. 76. 6 (Ind.) 22 N. E. Rep. 83. 

a In matter of Wright, 29 Hnn, (N. T.) 

357; 63 How. Pr. (N. Y.) 345. 
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that the rider of a bicycle and the driver of a carriage have equal 
rights upon a highway, and that allegations that the defendant rode a 
bicycle in the centre of the road, at the rate of fifteen miles an hour, 
up to within twenty-five feet of the faces of the plaintiff's horses, 
whereby they became frightened and ran away, and injured the plain- 
tiff, did not state a sufficient cause of action. 

In Thompson v. Dodge l (October, 1894) it was held that a person 
riding or driving a horse upon a highway has no right superior to those 
of a person riding a bicycle; and, further, that it is not the duty of a 
party lawfully travelling upon a public highway with a bicycle, when 
he sees a horse and carriage approaching, to anticipate that such horse 
will become frightened and turn out of the road. 

Liability to Pay Toll. — The leading, and in fact the only, case in 
the higher courts upon the liability of bicyclists to pay toll, is that of 
Geiger v. President etc. of P. & E. Turnpike Road, 2 (April, 1895). 
It was here held that turnpike companies incorporated before the in- 
vention of bicycles, and authorized to maintain a public highway and 
collect tolls from those who travelled thereon with horses, cattle and 
certain named carriages, ' ' or other carriages of burthen or pleasure, 
and every other carriage, under whatever name it may go," might 
collect toll from a bicyclist who used its road, notwithstanding its char- 
ter, which authorized the tolls to be computed only by ' ' wheels and 
horses. ' ' And further that a toll charged upon bicyclists for using 
such road, which did not exceed the toll lawfully charged drivers of 
two-wheeled carriages, was lawful and proper. 

Malcolm Taylor, 

Brooklyn, N. Y. 
i (Minn.) 60 N. W. Rep. 5*5. * (Pa.) 31 Atl. Rep. 918. 



